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SELYA, Circuit Judge. Congress enacted the Anericans

with Disabilities Act, 42 U S.C. 88 12101-12213 (2000) (the ADA),
with a viewtoward elimnating discrimnation agai nst persons with
disabilities. That is a |audable policy —but so is the policy of
the State of Miine, variously expressed in statutes, regul ations,
and judicial decisions, that constrains retailers against the
profligate sale of alcoholic beverages to inebriates. Thi s
difficult case places those policies in tension with each other.
The underlying action arises out of a retailer's refusal
to sell alcoholic beverages to a disabled person whose synptons
mmc the traits of intoxication. The district court first
concluded that Title Ill of the ADA permitted the nmai ntenance of a

private cause of action. Dudley v. Hannaford Bros. Co., 146 F.

Supp. 2d 82, 85-86 (D. Me. 2001) (Dudley 1). The court then found,
following a non-jury trial, that the retail er, defendant-appell ant
Hannaford Bros. Co. (Hannaford), had sanctioned a policy that
forbade the manager of the store in gquestion fromreconsidering a
clerk's initial refusal to sell, even after the custoner reveal ed

his disability. Dudley v. Hannaford Bros. Co., 190 F. Supp. 2d 69,

73 (D. Me. 2002) (Dudley Il1). 1In the court's view, this hard-and-
fast rule violated the ADA. 1d. at 76.

W agree with the district court that the ADA requires a
retail establishment to exhibit nore flexibility in serving

di sabl ed patrons. Accordingly, we affirmthe judgnent bel ow.
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I. BACKGROUND
We rehearse the facts as found by the district court,

consistent with record support. See Sierra Fria Corp. v. Donald J.

Evans, P.C , 127 F.3d 175, 180 (1st G r. 1997).

In 1993, plaintiff-appellee David Dudl ey suffered nassive
trauma to his head, legs, and internal organs in an autonobile
acci dent . He never fully recovered from the effects of those
injuries. Although he | ost the manual dexterity needed to operate
his appliance repair business, a reginmen of therapy, stretching
over several years, enabled himto resune a nodi cumof activities.
Hi s remai ni ng synpt omat ol ogy, however, included severely inpaired
speech, a pronounced | oss of nuscular control, aninability to take
even breaths, and a tendency toward inpul sive nood swings. The
district court observed Dudley during the trial and described his
speech as "awkward and often very difficult to conprehend.” Dudl ey
Il, 190 F. Supp. 2d at 72. The court concluded that his gait and

bal ance had been severely affected by his injuries and found his

novenents "exceedingly labored.” 1d. The court added that the use
of an appliance, such as a cane or a walker, "would not
significantly aneliorate his condition." 1d.

On Sat urday, February 27, 1999, Dudl ey noved fromAugust a

to a new abode in Gardiner, Miine. Al though friends assisted him



in maki ng the nove, Dudley found the day tiring.' That evening, he
drove to a Shop 'n Save supermarket operated by Hannaford,
I ntendi ng to purchase al coholic beverages. He parked his vanin a
spot reserved for handi capped patrons, entered the store, and
proceeded to the appropriate aisle. He then began slowy to
I nspect the avail abl e nerchandi se.

The store's shift |eader, Armand Cookson, noticed that
Dudl ey was spendi ng what seened to be an inordi nate amount of tine
staring at the shelves. Wen Dudley finally selected a four-pack
of wi ne cool ers and proceeded toward t he checkout counter, Cookson
observed his ranbling gait, drooping eyelids, and flushed face.
Cookson junped to the conclusion that Dudley was intoxicated.
Accordi ngly, Cookson advi sed the cashier, Erin Donnell, not to sel
Dudl ey any al coholic beverages.

Dudl ey pl aced the wi ne coolers on the counter. Donnel
greeted him and received a slurred response. Donnel I, [|ike
Cookson, already had concluded that Dudley was drunk, and his
slurred speech reinforced her mndset. She told Dudley that she
believed himto be intoxicated and, therefore, would not sell him
any al coholic beverages. Dudl ey inmediately becane agitated,

throwing his arns into the air and exclainng, "Here we go again!"

The testinony is uncontradicted that Dudl ey spent the entire
day effectuating the nove. There is no evidence that he consuned
any al coholic beverages during that tinme span.
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Speaking loudly, Dudley tried to explain that he was not
besotted but disabl ed. Donnell was taken aback by Dudley's
aggressi ve manner and stepped away fromthe cash regi ster. Cookson
then intervened, reiterating that the store would not sell any
al coholic beverages to Dudl ey and renoving the wine coolers from
t he counter. Dudl ey becane increasingly frustrated; in his | abored
speech, he tried to inpart that injuries froma car weck, not the
overi ndul gent consunption of alcohol, explained his behavior.
Cookson —who admtted at trial that he thought this explanation
pl ausi bl e when gi ven —informed Dudl ey that the store had a strict
rul e prohibiting managers fromreversing a cashier's decision not
to sell alcoholic beverages to a custoner. Dudl ey nonet hel ess
persi sted and asked to speak with the person in charge.

Henry Fossett, the night nanager, responded. He had
observed nmuch of what had transpired. Dudley calnmy described the
nature of his disability. He pointed out that his car (clearly
visible through the plate glass storefront) was parked in a
handi capped par ki ng pl ace and bore |icense plates denoting that its
owner was a person with a disability. He also encouraged Fossett
to call the police so that he could take a breathal yzer test and
prove conclusively that he was not i ntoxicated. After hearing
Dudl ey’ s expl anati on, Fossett considered it possible that Dudl ey

suffered froma disability. Neverthel ess, Fossett fell back on the



store's policy, reiterating that nmanagenent would not revisit a
cashier's refusal to purvey al coholic beverages to a custoner.

Dudl ey | eft the store enpty-handed. Since that evening,
he has not attenpted to purchase alcoholic beverages at the
Gardiner Shop 'n Save or at any of Hannaford's other |ocations
(despite Hannaford's relatively attractive prices). For its part,
Hannaford has not changed any of its policies or practices
regarding the sale of al coholic beverages.
II. TRAVEL OF THE CASE

On or about Septenber 1, 1999, Dudley filed a charge of
di scrimnation with the Mai ne Human Ri ghts Conmi ssi on (MHRC) under
the ADA and the Miine Human Rights Act (MHRA). After the MHRC
issued a right-to-sue letter, Dudley brought suit in the federa
district court under Title Ill of the ADA, 42 U S.C. 8§ 12181-
12189, and the counterpart provisions of Subchapter V of the MHRA,
Me. Rev. Stat. Ann. tit. 5, 88 4591 to 4594-F (West 2002). On July
10, 2001, the district court denied Hannaford's notion to dismss,
ruling that Dudl ey could pursue a private right of action under 42

US C 8§ 12188(a)(1). See Dudley |, 146 F. Supp. 2d at 85-86

Fol | owi ng a two-day bench trial, the district court took the nerits
under advi senent.

The court proceeded to wite a thoughtful rescript
delineating Dudley's incapacities, describing the events of

February 27, 1999, and determ ning that Dudl ey was di sabled within
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the meaning of the ADA. Dudley Il, 190 F. Supp. 2d at 71-74. The
court found as a fact that "[a]Jt the Gardiner store it is an
unwitten rule that once a cashier refuses to sell alcohol to a
custoner, the cashier's supervisors will rarely, if ever, reverse
that decision.” [d. at 73. Based in part on this finding, the
court concluded that Hannaford's actions and policies violated
Dudl ey's rights under the ADA. 1d. at 76. Deeming the ADA and t he
MHRA coextensive, id. at 73, the district court further found that
Hannaford's actions violated the MHRA, id. at 76.

The court then turned to the question of relief. Acting
pursuant to both statutes, the court enjoined Hannaford from
continuing to enforce its discrimnatory "refusal to reconsider”
policy at its Gardiner store. 1d. Then, acting under the NMHRA,
the court inposed a $5,000 civil penalty and awarded Dudley
reasonabl e attorneys' fees. [1d. at 77. Hannaford now appeal s.
III. ANALYSIS

We di vide our analysis into several segnents. W begin
wi th an overview of the pertinent provisions of the ADA. W then
di scuss Hannaford's two principal defenses to the ADA claim
Finally, we turn to the MHRA claim

A. The ADA: An Overview.

The ADA did not energe in a vacuum Congress found that
"society has tended to isolate and segregate individuals wth

disabilities,” thus creating "a serious and pervasive social
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problem"” 42 U S.C. § 12101(a)(2). Such individuals "continually
encounter[ed] various fornms of discrimnation,” id. § 12101(a)(5),
and, as a group, "occup[ied] an inferior status in our society,"
id. § 12101(a)(6). Mndful of these inequities, Congress enacted
the ADA "to address the naj or areas of discrimnation faced day-to-
day by people with disabilities," id. 8 12101(b)(4), hoping "to
assure equality of opportunity, full participation, independent
living, and econom ¢ sel f-sufficiency for such individuals,"” id. §
12101(a) (8).

Title I'll of the ADA targets discrimnation by privately
oper at ed pl aces of public accommobdation (i ncl udi ng super markets and
ot her types of retail shops). It sends a bluntly worded nmessage to
t hose establishnents that fall within its purview. you may not
di scrim nate against an individual in the full and equal access to
goods and services on the basis of a disability.

The case before us involves Title Ill. The | aw s general
prohi bition stipulates that:

No individual shall be discrimnated agai nst

on the basis of disability in the full and

equal enjoynent of the goods, services,

facilities, privil eges, advant ages, or

accomodati ons  of any place of public
accommodati on by any person who owns, |eases

(or leases to), or operates a place of public

acconmmodat i on.

Id. 8§ 12182(a). For purposes of section 12182(a), discrimnation

i ncl udes:



[A] failure to make reasonabl e nodifications
in policies, practices, or procedures, when
such nodifications are necessary to afford
such goods, services, facilities, privileges,
advant ages, or acconmodations to individuals
with disabilities, wunless the entity can
denonstrate that nmaking such nodifications
woul d fundanentally alter the nature of such
goods, servi ces, facilities, privil eges,
advant ages, or accompdati ons . .

Id. 8 12182(b)(2)(A)(ii). The renedies contained in Title Il are
made avail able to:

[Alny person who is being subjected to

discrimnation on the basis of disability in

violation of [Title I1l1] . . . . Nothing in

this section shall require a person with a

disability to engage in a futile gesture if

such person has actual notice that a person or

organi zati on covered by this subchapter does

not intend to conply with its provisions.
Id. 8§ 12188(a)(1).

Dudl ey i nvokes these sections, claimng that Hannaford's
policies precluded him because of his disability, fromfull and
equal access to the store's nerchandi se.

B. The Existence of a Private Right of Action.

Hannaford' s initial response is that a single incident of
discrimnationis insufficient to support a private right of action
under Title |1l of the ADA. In nmounting this argunment, Hannaford
does not challenge the district court's ruling that Dudley had

standing to bring his Title Ill suit. See Dudley |, 146 F. Supp.




2d at 85-86.°2 Rat her, Hannaford attacks the court's closely
related determnation, id. at 85, that the |anguage of section
12188(a) (1) is broad enough to provide a private right of action
for an individual who suffered a single incident of discrimnation.

To the extent that this argunment rests on the proposition
that Title Il1l is not intended to provide redress for past
discrimnation that is unlikely to recur, it is well-founded.
Section 12188(a)(1) of the ADA incorporates the renmedies set forth
in 42 U S.C. 8§ 2000a-3(a). That conpendi umof renedies allows only

injunctive relief (as opposed to noney damages). See Newnman v.

Piggie Park Enters., Inc., 390 U S. 400, 402 (1968) (per curiam

It therefore requires sone ongoing harm(or, at |least, a colorable
threat of future harnm). See 42 U . S.C. 8§ 2000a-3(a) (permtting a

civil action for injunctive relief whenever "there are reasonabl e

grounds to believe that any person is about to engage in any

[prohibited] act or practice") (enphasis supplied). Oherw se, an

i njunction woul d be pointless.
Dudl ey envi si ons t he persistence of Hannaford's "refusal
to reconsider” policy as an ongoing harm But Dudl ey never

attenpted to purchase al coholic beverages at the Gardi ner Shop 'n

’2ln any event, this ruling enjoys substantial support. See,
e.qg., Pickernv. Holiday Quality Foods Inc., 293 F. 3d 1133, 1137-38
(9th CGr. 2002); Steger v. Franco, Inc., 228 F.3d 889, 892-94 (8th
Cir. 2000); Parr v. L & L Drive-lnn Rest., 96 F. Supp. 2d 1065,
1077-81 (D. Haw. 2000); see generally Lujan v. Defenders of
Wlildlife, 504 U S. 555 560-61 (1992) (discussing the elenents
required to establish Article 111 standing).
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Save either before or after the night in question, and Hannaford
asserts that Dudley, in order to establish an ongoing harm nust
prove that a subsequent effort on his part to purchase al coholic
beverages at the Gardi ner store woul d have been "a futile gesture.”
Id. § 12188(a)(1). Wthout this enbellishnent, Hannaford says,
Dudl ey i s not being subjected to discrimnation on a current basis,
as Title Ill requires.

The proposition that Hannaf ord advances —t hat a di sabl ed
per son nmust subj ect hinself to repeated i nstances of discrimnation
in order to invoke the renedial framework of Title Il of the ADA
— turns the |anguage of section 12188(a)(1l) on its head. The
futile gesture provision is designed to protect a disabled
plaintiff from having to shoul der an undue evidentiary burden

Pickern v. Holiday Quality Foods Inc., 293 F.3d 1133, 1136 (9th

Cir. 2002). Yet Hannaford's rendition of the provision converts it
into one that creates just such a burden. W do not believe that
establishing a private right of action under Title Ill requires a
plaintiff to perform such heroic neasures.

Under Title Ill of the ADA, courts typically have gauged
the discrimnatory effect of a policy or practice by the degree to
which that policy or practice denies access to a disabled
i ndividual, not nerely by the specific instances in which the

policy or practice frustrates the individual. See, e.qg., id. at

1136- 37 (hol ding that a disabled individual suffers an injury once
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he has "becone aware of discrimnatory conditions existing at a
public accompdation . . . and is thereby deterred fromvisiting or

patroni zi ng that accommodation"); Steger v. Franco, Inc., 228 F. 3d

889, 893 (8th Cir. 2000) (holding that a disabled individual nmay
invoke Title 1ll to demand that a building be brought into
conpliance with the ADA even though he only entered the buil ding
once). In these cases, the existence of a private right of action
under section 12188(a) (1) does not depend upon how many attenpts a
plaintiff has made to overcone a discrimnatory barrier, but,
rat her, upon whether the barrier remains in place.

Qur anal ysi s, however, cannot stop there. This is not a
"physical barrier"” case and, as Hannaford correctly observes, the
i kel i hood that Dudl ey would be denied a future right to purchase
necessarily turns on an inforned prophecy about a store clerk's
subj ective judgnent. Moreover, Hannaford suggests that the evening
i n question nmay have been atypical both because it was a Saturday
ni ght and because it followed a grueling nove that nay have
exacerbated Dudley's synptons. Were Dudley to cone into the
Gardiner store at a nore tranquil time or after a |less harrow ng
day, this thesis runs, he mght not encounter the sane
difficulties.

This idiosyncratic fact pattern distingui shes the case at
hand fromthe mne-run of Title IIl cases (like the prototypical

"physical barrier"” cases). To the extent that those other cases
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enter into a discussion of probabilities, that discussion usually
occurs in the context of determ ning whether a particular plaintiff
enjoys standing to launch a Title IIl claim Consequently, the
court scrutinizes the likelihood that a plaintiff, absent the
barrier, would have frequented the public acconmodation in the

future. See, e.q., Pickern, 293 F.3d at 1138; Schroedel v. NYU

Med. Ctr., 885 F. Supp. 594, 598-99 (S.D.N Y. 1995). Al t hough
those cases do not involve a direct inquiry as to whether the
practice that blocked access once wuld do so again, they
nonet hel ess articulate a standard that can be tailored to fit the
unusual di mensions of the instant case.

As a general matter, recent Title Il cases have required
plaintiffs to show a real and inmediate threat that a particul ar

(illegal) barrier will cause future harm See, e.q., Steger, 228

F.3d at 892; Deck v. Am Haw. Cruises, Inc., 121 F. Supp. 2d 1292,

1299 (D. Haw. 2000); Hoepfl v. Barlow, 906 F. Supp. 317, 321 (E. D

Va. 1995); Schroedel, 885 F. Supp. at 599; A kins v. St. Helena

Hosp., 843 F. Supp. 1329, 1333 (N.D. Cal. 1994). This standard has
been adapted from generic Suprene Court precedents discussing

whether a plaintiff has standing to protest a particular injury.

See Lujan v. Defenders of WIldlife, 504 U S 555, 560 (1992)
(hol ding that "the irreduci ble constitutional m ni mumof standi ng"
i ncludes suffering an "injury in fact" that is "actual or

immnent") (citations omtted); Gty of Los Angeles v. Lyons, 461
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U.S. 95 105 (1983) (requiring a plaintiff requesting injunctive
relief to "establish a real and immediate threat"” that illegal
conduct will occur); O Shea v. Littleton, 414 U. S. 488, 494 (1974)
("Abstract injury is not enough. . . . The injury or threat of
injury nust be both real and imediate, not conjectural or
hypot hetical.") (citations omtted). Even though no court has yet
enpl oyed this standard to determ ne whether a plaintiff has a
private right of action under section 12188(a)(1l), we deemit an
appropriate way to answer that inquiry.

Appl yi ng that standard, we concl ude t hat Dudl ey has shown
a real and immediate threat of ongoing harm After all, the
of fending policy remains firmy in place; there is no dispute that
Dudl ey, having just noved to a snmall town, would have been |ikely
to patronize the Gardiner Shop 'n Save; and the synptons of his
disability continue to mmc the side effects of intoxication.
Mor eover, three Hannaf ord enpl oyees (Donnel |, Cookson, and Fossett)
all independently concluded that Dudley was inebriated. These
facts suggest that Hannaford is overstating the degree of
randommess involved in a store clerk's perceptions. Notably, even
Hannaf ord does not venture to predict a different result if the
contributing circunstances of February 27 —when a weary Dudl ey
entered the store on a Saturday night —were to recur.

W hasten to add that Dudl ey' s experi ence on that evening

was not whol |y unique. The record shows three other incidents that
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are informative (even though none of them involved a Hannaford
store). The first two occurred prior to February 27, 1999. In
each instance, a sales clerk mstook Dudley's disability for
i ntoxi cati on and, before receiving an expl anation, refused to sel

him al cohol. On the third occasion (after the events of February
27, 1999), a sales clerk again rebuffed Dudley in an attenpt to
pur chase al coholic beverages. On all three occasions, Dudley
explained the situation and the store relented. If these
establ i shnments adhered to a strict "refusal to reconsider” policy,
simlar to Hannaford's, Dudley's efforts to purchase |iquor would
have been thwarted. Thus, while there is no absolute certainty
that Dudley would be denied the right to purchase alcoholic

beverages during a future visit to the Gardi ner Shop 'n Save, the

i kel i hood of a denial seens substantial. No nore is exigible to
support a Title Ill right of action.
This conclusion rests, in part, on the background

under st andi ng t hat section 12188(a) (1) negates any requirement that
a disabled person engage in a futile gesture to establish the

exi stence of a discrimnatory policy or practice. See Pickern, 293

F.3d at 1136-37 (explaining that when a disabled plaintiff has
actual knowl edge of an illegal barrier at a public accommobdati on
and is thereby deterred, he need not engage in the futile gesture
of attenpting to gain access to show ongoing harn); Steger, 228

F.3d at 892 (simlar). W have scant case |law to guide us on how
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futile a gesture nust be to satisfy this benchmark,?® but Congress
clearly meant not to overburden Title II1l claimnts. This is
evident from the fact that Title Ill's renedies mrror those
contained in Title Il of the CGvil R ghts Act of 1964. |In enacting
the latter statute, Congress evinced its understanding "that
enf orcenment woul d prove difficult and that the Nati on woul d have to
rely in part upon private litigation as a neans of securing broad
conpliance.” Newran, 390 U.S. at 401. It is fair to assune that
Congress had the same understanding when it enacted Title |1l of

t he ADA. See generally H R Rep 101-485(11), at 126 (1990),

reprintedin 1990 U.S. C.C. A N. 303, 409 (noting Congress's explicit
intention "to make [section 12188(a)(1)] consistent with title |
of the Cvil R ghts Act of 1964"). Limting Title IIl relief to
instances in which a future violation appears certain to occur
woul d create a standard far nore denmandi ng than that contenpl ated
by the congressional objectives that influenced the ADA

To sum up, the question before us is whether Dudl ey has

prof f ered enough evidence to establish a real and i nmedi ate threat

3Thi s court has not addressed the neaning of "futile gesture"
as that phrase is used in 42 US. C 8§ 12188(a)(1). W have
however, spoken to the neaning of the words "futile gesture” in
ot her contexts. For exanple, in Portela-Gonzalez v. Sec'y of the
Navy, 109 F.3d 74 (1st Cr. 1997), discussing the proposition that
the prospect of a futile gesture my serve to relax an
adm ni strative exhaustion requirenent, we ruled that "futility .
must be anchored in denonstrable reality. A pessimstic
predi ction or a hunch that further admnistrative proceedi ngs w ||
prove unproductive i s not enough to sidetrack the exhaustionrule."
Id. at 78.
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that Hannaford' s policy will againresult ina Titlelll violation.
G ven the renedial purpose underlying the ADA, courts should
resolve doubts about such questions in favor of disabled

i ndi vi dual s. See Arnold v. United Parcel Serv., Inc., 136 F.3d

854, 861 (1st Cir. 1998); see also Tcherepnin v. Knight, 389 U S.

332, 336 (1967) (recognizing the "famliar canon of statutory
construction that remedial |egislation should be construed broadly
to effectuate its purposes”). So viewed, we think that the record
shows a sufficient probability of a repeat occurrence, and, in any
event, Hannaford points to nothing suggesting that Dudl ey woul d be
treated differently if the circunmstances of February 27 were
replicated today. Although the issue is close, we therefore hold
that section 12188 provides Dudley with a private right of action.

C. The Merits of Dudley's ADA Claim.

To recover under section 12182(b)(2)(A(ii) in a retai
sale case, a plaintiff nust show that he cones wthin the
protections of the ADA as a person with a disability, 42 U S.C. 8§
12102(2), and that the defendant's establishnent is subject to the
mandates of Title Ill as a place of public accommbdation, id. §
12181(7). Above and beyond these two abecedarian points, the
plaintiff nust show that the defendant has a discrimnatory policy
or practice in effect; that he (the plaintiff) requested a
reasonable nodification in that policy or practice which, if

granted, woul d have afforded himaccess to the desired goods; that

-17-



the requested nodification — or a nodification like it — was
necessary to afford that access; and that the def endant nonet hel ess

refused to nodify the policy or practice. PGA Tour, lInc. .

Martin, 532 U S. 661, 683 n.38 (2001); Amir v. St. Louis Univ., 184

F.3d 1017, 1027 (8th Cr. 1999); Johnson v. Ganbrinus Co./ Spoet z|

Brewery, 116 F.3d 1052, 1058-60 (5th G r. 1997). Upon such a si x-
part showi ng, the defendant nmust nake the nodification unless it
proves either that doing so would alter the fundanental nature of

its business, see PGA Tour, 532 U S. at 683 & n.38, or that the

requested nodification poses a direct threat to the health or

safety of others, Bragdon v. Abbott, 524 U S. 624, 648-49 (1998).

In the I ower court, Hannaford contested Dudley's claim
that he had a disability wthin the neaning of 42 US C 8§
12102(2) (A). The district court resolved this point in Dudley's
favor. Dudley 11, 190 F. Supp. 2d at 74. Because Hannaford does
not renew this challenge on appeal, we deem the argunent waived.

See United States v. Slade, 980 F.2d 27, 30 n.3 (1st Cr. 1992);

United States v. Zannino, 895 F.2d 1, 17 (1st Cir. 1990).

Consequently, Dudley neets the first prong of the test. Dudl ey
al so neets the second, as Hannaford concedes that its Gardiner
store is a place of public acconmmodation within the purview of
Title II1.

As to the other elements, it is incontrovertible that

Hannaford had a hard-and-fast "refusal to reconsider"” policy in

-18-



pl ace, that Dudl ey requested Hannaford to deviate fromthat policy,
that such a deviation was necessary for Dudley to gain access to
t he desired goods, and that his request was denied. Wat renains
are questions concerning the reasonableness of the requested
nodi fication. As to those questions, Hannaford nakes four nain
points. Its primary argunent is that the district court erred in
interpreting section 12182(b)(2)(A)(ii) to prohibit the unbendi ng
i npl enmentation of its "refusal to reconsider” policy. The argunent
takes two fornms. W consider each of them

First, Hannaford posits that section 12182(b)(2)(A (ii)
only applies to individuals with known or obvious disabilities. It
says that since Dudley's condition was not of this nature —his
synpt ons were anbi guous, and Hannaford' s personnel were uncertain
as to whether his behavior stemmed from a disability or from
substance abuse — its adherence to the store's policy did not
violate section 12182(b)(2) (A (ii).

Hannaford derives this argument from 42 U S C 8§
12112(b) (5) (A), which prohibits enployers fromfailing to "nmak[e]
reasonabl e accommpdations to the known physical or nental
l[imtations of an otherwise qualified individual with a
disability." (Enphasis supplied.) Its reliance on that provision
Is mslaid. Section 12112(b)(5)(A) is a part of Title | of the ADA

—and there is no principled basis for inportingit into Title IIl.
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Wiile Title Il inposes certain requirenments on operators
of public acconmpdations vis-a-vis their interactions with the
citizenry at large, Title | places obligations on enployers
regarding their relations with enpl oyees and prospecti ve enpl oyees.
This distinction is significant. 1In an enploynment context, where
rel ati onshi ps are personali zed and enpl oyers typically have a basic
famliarity with their enpl oyees, section 12112(b)(5) (A 's limted
applicability to "known physical or nental"” disabilities nakes
sense; it takes into account the possibility that an enpl oyee or
prospective enployee may, for whatever reason, choose not to
disclose a disability. He may, for exanple, fear that if he
discloses it, he wll be disadvantaged (the enployer will, say,
refrain frompronoting or hiring himp. Wen such a disability is
concealed, it would be mndless to hold the enployer l|iable for
failing to accommodat e t he (unknown) disability. So viewed, under
Title | obviousness is relevant only as a proxy for actual

know edge. See Hedberg v. Ind. Bell Tel. Co., 47 F.3d 928, 934

(7th Cir. 1995) (explaining that the obviousness of synptonatol ogy
makes it "reasonable to infer that an enpl oyer actually knew of the
di sability").

In contrast, Title IIl offers no incentive for an
individual to conceal his or her disability. The operative
provision, 42 U S.C. § 12182(b)(2)(A)(ii), requires a person with

a disability to request a reasonable and necessary nodification,
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t hereby inform ng the operator of a public acconmodati on about the
disability. It would be pointless to inpose upon the plaintiff the
burden to inform the public acconmodation's operator of his
disability but then exenpt the operator, by judicial fiat, from
accommodating disabilities that are not obvious. Congress did not
place a limtation on the reach of Title |1l based on the
obvi ousness of an individual's disability, and it would be a
usurpation of congressional authority for us to do so here. See

Bates v. United States, 522 U S 23, 29-30 (1997) ("[Where

Congress includes particular |anguage in one section of a statute
but omts it in another section of the sane Act, it is generally
presuned that Congress acts intentionally and purposely in the
di sparate inclusion or exclusion.") (citations and internal

quotation marks omtted); 229 Main St. Ltd. P 'ship v. Mass. Dep't

of Envtl. Prot. (In re 229 Main St. Ltd. P ship), 262 F.3d 1, 5-6

(1st Cr. 2001) (simlar). For these reasons, we hold that the
obvi ousness vel non of an individual's disability has no rel evance
to the mandates of Title II1I.

Hannaf ord' s next objection posits that Dudley's request
was not reasonable (and, thus, not within the protections of 42
U S C 8§ 12182(b)(2)(A)(ii)). Hannaford clains, variously, that
the requested nodification s unworkable and that its
i npl enentation would fundanentally alter the nature of its

busi ness. Joined by the am ci, Hannaford envisions a parade of
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horribles. It tells us that prohibiting nmerchants fromfoll ow ng
a strict "refusal to reconsider"” policy would force retailers to
sel|l al coholic beverages to inebriated individuals who claimto be
di sabl ed, thus jeopardizing their licensure and exposing themto
both civil and crimnal liability under Maine law. See, e.qg., M.
Rev. Stat. Ann. tit. 28-A 88 705(2-A), 705(3-A), 801(2), 2506
Hannaford and the amici also note that drunk driving is a salient
public health concern and worry that the district court's ruling
may i ncrease the incidence of such behavior.

These are valid concerns, and the ADA requires us to
wei gh them when determning what is reasonable under section
12182(b) (2) (A (ii). See 42 U S.C. § 12182(b)(3) ("Nothing in
[Title 111] shall require an entity to permt an individual to
participate in or benefit fromthe goods . . . of such an entity
wher e such i ndi vidual poses a direct threat to the health or safety
of others."). That is not wunfamliar ground: striking a
reasonabl e bal ance bet ween avoi di ng health and safety risks, on the
one hand, and protecting persons wth disabilities from
di scrimnation, on the other hand, is an exercise that lies at the

core of Title Ill determ nations. See Sch. Bd. of Nassau County v.

Arline, 480 U. S. 273, 287-88 (1987); Theriault v. Flynn, 162 F. 3d
46, 48-49 (1st Gr. 1998). Here, our inquiry nust address whet her
Hannaford's unbending "refusal to reconsider” policy is

sufficiently essential to its stated goals to justify its
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discrimnatory effect. W conclude that the policy, as applied, is
overinclusive, and that a nore flexible policy can offer conparabl e
protections while conplying with both the letter and spirit of the
ADA.

W start this phase of our analysis with a frank
apprai sal of the doonsday alarns sounded by Hannaford and the
amci: those concerns are overstated. Neither the ADA nor the
district court's ruling guarantees individuals with disabilities
access to alcoholic beverages; thus, the fear that a claim of
disability will becone a free pass for intoxicated individuals to
purchase |iquor is not well-founded.

Under the district court's holding, a nmerchant needs to
initiate a reconsideration only when a custoner claimng to be
di sabl ed presents sone evi dence of that disability. Even then, the
obligation to reconsider is not to be confused with an obligation
to sell; the reconsideration may well produce a second refusal
without in any way violating the ADA. Put bluntly, the district
court's ruling does not obligate a nmerchant to sell when in doubt.
For that reason, Hannaford's (and the amci's) prediction that the
ruling will pronote a host of social ills seens farfetched. O . W
Shakespeare, Macbeth, act |, sc. 3, |I. 134 (1606) (warning that
"[p]resent fears are | ess than horrible imginings").

To be sure, the district court's ruling involves other

costs. The l|law should | eave anple room for Hannaford and ot her
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simlarly situated nmerchants to adopt prophylactic policies to
ensure that intoxicated individuals will not be able freely to
pur chase al coholic beverages. To this end, a bright-line rule,
such as Hannaford's "refusal to reconsider” policy, offers certain
adm ni strative efficiencies. Mreover, it forecloses potentially
unconfortabl e conversations with conbative custoners and spares
store managers frommaki ng difficult decisions. But even though an
I ndi vidualizedinquiry will consume nore resources and i nvol ve | ess
| ogi stical ease, such an inquiry is precisely what the ADA

requires. See PGA Tour, 532 U.S. at 690 (noting that the ADA has

a "basic requirenment that the need of a disabled person be
evaluated on an individual basis"); Theriault, 162 F.3d at 50
(approving the tailoring of special policies for disabled
individuals as long as there is an "individualized assessnment” of
each person's disabilities); see also 28 CF. R § 36.208(c). This
makes perfect sense, as Congress, in enacting the ADA, explicitly
war ned t hat "overprotective rul es and pol i ci es” erect
di scrimnatory barriers to people with disabilities. 42 U S.C. 8§
12101(a)(5). Consequently, when an individual clains to be
di sabl ed and presents sone evidence supporting that claim the
proprietor of a place of public accommbdati on does not satisfy its
obligations under Title Il of the ADA by refusing to consider that

proffer and responding that the clerk already has nade her
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deci si on. W hold, therefore, that the ADA bars Hannaford's
unrelenting "refusal to reconsider” policy.

Hannaford's next contention can be dispatched nore
easily. It says that, notwi thstanding the district court's factual
finding of an established, albeit wunwitten, "refusal to
reconsi der” policy, the personnel at its Gardiner store did not
follow that policy on the evening in question, but, rather,
listened to Dudley's plaint, gave it due consideration, and only
then denied himthe right to purchase al coholic beverages.

| f we were witing on a pristine page, this
I nterpretation of the events of February 27 m ght seem pl ausi ble —
but the page is not pristine. The district court found as a fact
t hat Cookson rejected Dudley's attenpted purchase by inform ng him
that "once [the clerk] had refused to sell himalcohol, the store
policy was not to reverse that decision under any circunstances."”
Dudley 11, 190 F. Supp. 2d at 72. The court characterized
Fossett's intervention in simlar terms, noting that Fossett
"explained to Dudley that he would not reverse" the earlier
position. |d. This nmeant, the court wote, that Fossett would
override a cashier's decision only when "a custoner had alerted him
to an intoxication-mmcking disability before attenpting to
purchase al cohol." [d. at 73 (enphasis in the original).

That ends this aspect of the matter. When a district

court chooses between two pl ausi bl e but conflicting interpretations
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of the evidence, its choice cannot be clearly erroneous.* Valentin

v. Hosp. Bella Vista, 254 F.3d 358, 367 (1st Cir. 2001); United

States v. Ruiz, 905 F.2d 499, 508 (1st G r. 1990).

These factual findings also guide us through Hannaford's
remai ning two argunents. |Its claimthat "Dudley failed to prove
t hat Hannaford's breach of its duty of reconsideration proximately
caused any harmto Dudley," Appellant's Br. at 39, rests on the
surmse that if Hannaford's enployees had given Dudley due
reconsi deration, they nonetheless would have thought him three
sheets to the wind and refused the sale. This is an interesting
but irrelevant hypothetical. Qur focus is on the exclusionary
effect of Hannaford's policy — its wunrelenting refusal to
reconsi der, conme what may —and the only i ssue before us is whet her
a reasonabl e nodi ficati on was necessary to afford di sabl ed persons
(l'i ke Dudl ey) access to goods that are available to individuals
wi thout disabilities. See 42 U.S.C. § 12182(b)(2)(A)(ii). Dudley
does not need to prove that a particular nodification would have
worked in all cases but only that such a nodification was a
necessary and reasonabl e neans of providi ng di sabl ed persons access

to the goods in question. The district court found that he had

“Hannaf ord makes mnuch of Fossett's subsequent conversation
with Dudley, claimng that Fossett at that tinme independently
eval uated Dudley's cognitive state and used that evaluation to
ground his refusal to reconsider. This argunent overl ooks the
district court's supportable finding that this later interaction
was not causally connected either to the denial of the sale or to
the refusal to reconsider. Dudley Il, 190 F. Supp. 2d at 72-73.
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carried that burden. Dudley 11, 190 F. Supp. 2d at 76. That

finding is not clearly erroneous. Carr v. PM5 Fishing Corp., 191

F.3d 1, 6 (1st Cr. 1999); Sierra Fria, 127 F.3d at 181.

Final |y, Hannaford suggests that if it had a general duty
to reconsider, that duty was superseded by Dudley's aggressive
behavi or. Passing over the fact that Dudl ey's behavi or probably is
part and parcel of the synptomatology related to his disabling
condition, the fallacy of this suggestionlies inits construction.
In this situation, the ADA proscribes nechanical resort to an
inflexible "refusal to reconsider” policy. Dudl ey’ s behavi or
subsequent to the store's decision not to sell is sinply irrel evant
to a determ nation of whether the "refusal to reconsider” policy is
consistent with the ADA.°

W have said enough on this score. Al'l equitable

renedies are, in sonme sense, discretionary. Rosario-Torres v.

Her nandez- Col on, 889 F. 2d 314, 321 & n.6 (1st G r. 1989) (en banc).

The nodest relief granted here — prohibiting Hannaford from
maintaining its "refusal to reconsider” policy at its Gardiner
enporium — was not an abuse of discretion. G ven the court's
factual findings, Dudley was entitled to injunctive relief under

Title I'll of the ADA.

We do not gainsay that, had Hannaford's enployees given
Dudl ey fair reconsideration, his behavior would be relevant
(al though not necessarily conclusive) in nmaking a judgnent as to
whet her he was i ntoxicated. Here, however, the lower court's
factual findings foreclose that anal ytic path.
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D. The MHRA Claim.

Hannaford also challenges the district court's ruling
that Hannaford's "refusal to reconsider"” policy violated the VHRA
Dudley Il, 190 F. Supp. 2d at 77. This challenge |acks force.

It is settled |law that the MHRA shoul d be construed and

applied along the sane contours as the ADA. See, e.qg, Abbott v.

Bragdon, 107 F.3d 934, 937 n.1 (1st Gr. 1997); Soileau v. Guilford

of Me., Inc., 105 F.3d 12, 14 (1st Cr. 1997); Wnston v. M.

Tech'l Coll. Sys., 631 A 2d 70, 74 (M. 1993). Thus, our

determ nation that Hannaford's policy violates the ADA, see supra
Part 111 (C, nmeans that the policy also violates the MHRA

There are, however, differences between the two statutory
schenes, and two such differences are nmaterial here. Unlike Title
1l of the ADA, the enforcenment provisions of the MHRA allow the
court both to assess nonetary penalties (up to $10,000 against a
first-tinme offender) and to award reasonable attorneys' fees to a
prevailing plaintiff. See Me. Rev. Stat. Ann. tit. 5, 88§
4613(2)(B)(7), 4614.

Here, however, the MHRA conplaint was filed out of tine.®

In the circunstances of this case, that fact does not place the

The record reflects sone disagreenment as to when Dudl ey
submtted his conplaint to the MHRC Under either party's
scenari o, however, the conplaint was not tinely. See Me. Rev.
Stat. Ann. tit. 5, § 4611. That being so, the district court
concl uded that the disagreenent as to the precise filing date did
not need to be resolved. See Dudley 11, 190 F. Supp. 2d at 76. On
appeal , neither side questions that concl usion.
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full panoply of statutory renedi es out of reach. Wile an untinely
conplaint before the MHRC normally would preclude any award of
civil penalties or attorneys' fees, the MHRA all ows t hose renedies
to be granted if an untinmely MHRA claimis joined with a clai mthat
does not require admnistrative exhaustion. See id. § 4622(1).
Since Dudley's ADA claimis of that genre, the exception limed in

section 4622(1) applies here. See Dudley Il, 190 F. Supp. 2d at

77. Hence, we affirmthe inposition of the civil penalty and the
order for paynment of reasonable attorneys' fees.
IV. CONCLUSION

The ADA protects disabled individuals against policies
that categorically deny themaccess to goods that are available to
t he general popul ation. Even though Hannaford' s of fending policy
excludes only a tiny nunber of disabled individuals, the ADA
demands that the interests of those individuals be protected.

Thus, we affirmthe district court's binary conclusion
that Dudley's single visit to the Gardiner store is sufficient, in
the circunstances of this case, to state a claimunder 42 U S.C. 8§
12188(a)(1l); and that the store's rigid "refusal to reconsider”
policy offends Title Ill of the ADA. CQur holding on the second
prong is narrow. we rule only that the ADA proscribes the use by
a place of public accomobdation of an inflexible policy that
forecl oses any attenpt by an individual with an intoxication-

mmcking disability to show that a clerk has mstaken his
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disability for drunkenness (and, thus, mstakenly refused him
access to al coholic beverages).

At the expense of bel aboring what shoul d be obvi ous, we
enphasi ze that although we strike down Hannaford's "refusal to
reconsider” policy, we do so believing that the ADA |eaves
significant roomfor nmerchants to devise alternative, ADA-conpli ant
strategies to ensure the safe sal e of al coholic beverages. Nothing
in our holding prevents nerchants from exercising caution in
det er m ni ng whet her an individual is sufficiently sober to purchase
al cohol i c beverages. By the sanme token, nothing in our holding
guar antees any i ndividual —disabled or not —al cohol on denmand.

W need go no further. For the foregoing reasons, we
affirmthe |lower court's determ nation that Hannaford' s hard-and-
fast "refusal to reconsider"” policy isin violation of both the ADA
and the MHRA. Consequently, we uphold the injunction, the civil

penalty, and the award of counsel fees.

Affirmed.
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